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PROCEEDI NGS
(1:01 p.m)

CHI EF JUSTI CE ROBERTS: We will hear
argument this afternoon in Case 09-400, Staub v. Proctor
Hospital .

M . Schnapper.

ORAL ARGUMENT OF ERI C SCHNAPPER
ON BEHALF OF THE PETI TI ONER

MR. SCHNAPPER: Thank you.

M. Chief Justice, and may it please the Court:

The dism ssal of an enployee is often the
result of the interrelated actions and deci sions of
several officials. Wether an enployer is legally
responsi ble for any particul ar offic{al and his or her
actions and decisions turns on agency |law. Congress
| egi sl at es agai nst a background of agency law and is
presuned to have intended agency principles to govern
that kind of question. Agency |law, not the Eleventh
Circuit's "cat's paw' doctrine, is the controlling
standard here.

There are two principal agency doctrines on
which liability can be based.

JUSTICE ALITO Well, before we junp to
agency law, shouldn't we take a | ook at the | anguage of

the statute?
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MR. SCHNAPPER: Yes, Your Honor.

JUSTICE ALITO. And the statute says that a
prima facie case is made out if it is shown that
mlitary service, anti-mlitary aninus, was a notivating
factor in the enployer's action.

The enpl oyer's action here was di scharge,
ri ght?

MR. SCHNAPPER: That's correct.

JUSTICE ALITO And the word "notivate"
means to provide soneone with a notive to do sonething,
right?

MR. SCHNAPPER: Yes, sir.

JUSTICE ALITO And the person who did
sonet hing here was the person who diécharged, di schar ged
M. Staub, right?

MR. SCHNAPPER: Well, that's not the --

JUSTICE ALITO. So why doesn't it foll ow
that the notivation that is relevant under the statute
is the notivation of the person who -- who perforns the
action that is chall enged?

MR. SCHNAPPER: Well, there is a -- there
are a series of actions and decisions that yield this
result. And the reference in the statute is to the
actions of the enployer, not to any particular official.

And so --

4
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JUSTICE ALITO No, but the -- what is --
what is made illegal are certain enployer actions,
right? Not everything that's done, not -- just witing
up a bad report for a biased reason is not actionable
under this statute; isn't that correct?

MR. SCHNAPPER: That's correct. But a
decision to -- the decision to dismss an official is --
can be, and is here, the result, cunulative result, of a
series of decisions.

It's not unlike what occurs in the crim nal
justice system Only a sentencing judge can send a
defendant to prison, but that decision actually is a
result of a series of other decisions, all of which are
government action. W think -- \

JUSTI CE SCALI A: But you say that those
deci sions that contribute have to be decisions by
supervi sory personnel. |If your theory is correct, |
don't know why that is so. | don't know why a
co-enmpl oyee who has a hostile notivation and makes a
report to the supervisor who ultimately dism sses the
I ndi vidual, why that -- that wouldn't qualify as well.

MR. SCHNAPPER: Well, our standard is not
whet her it's a supervisor, but whether it's an official
for whom the enployer is |iable under agency |aw. That

woul d not be every supervisor. |If a supervisor

5
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unrelated to this particular departnent put a false
charge in a suggestion box, that wouldn't be any
di fferent.

Ordinarily, a coworker wouldn't qualify
under agency principles as an agent of the enpl oyer when
engaging in that conduct. You have to | ook at the
specific conduct and apply the traditional agency
standards. They are laid out, for exanple, in the
Court's decision in Ellerth, which refers to the two
branches of agency |law. Scope of enploynent, and action
which is aided in, where the actor was aided in the
conduct by his or her official position.

And | think those principles would not
ordinarily apply to a coworker, but fhey woul d al so not
apply invariably to a supervisor. This is not -- we are
not advocating the supervisor versus non-supervisor
distinction in Ellerth, but a return to just the
traditional agency doctrines. And we think those
doctrines delineate who is the enployer for the purposes
of the statute, which bans action by the enpl oyer.

JUSTI CE SCALI A:  The enpl oyer woul d be
liable for these | ower supervisory enployees here why?
Did they have authority to discharge?

MR. SCHNAPPER: No, they had other

authorities. They had -- well, there are two doctri nes.
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JUSTI CE SCALI A:  \Why do they stand in
di fferent shoes from a co-enpl oyee who al so contri butes
to the ultimte decision to fire?

MR. SCHNAPPER: But it's -- it's the core
responsibility of -- in terns of scope of enploynent.
It's the core responsibility of a supervisor of a
particular individual to be nmonitoring his or her
behavior, reporting on it, perhaps initiating
disciplinary matters -- neasures.

That wouldn't be true of all supervisors.
It's only true of M. Staub's supervisors. So -- what
-- the kind of thing they did was the kind of work that
they were enployed to engage in, and that distinguishes
them from say, another supervisor mﬁo m ght slip a note
Into a suggestion box.

Second, the other branch, mmjor branch, of
agency law is that an enployer is liable for actions of
I ndi vi dual s when their conduct -- when they are aided in
their conduct by their official position, which would
not typically be true of a fellow worker. But that
coul d be true here.

For example, Mulally set nmuch of this in
noti on when, on the plaintiff's version of the facts,
she issued the January 27th corrective order. Everyone

agrees she wote it. She signed it. She was aided in
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doi ng that by her position as a supervisor. A coworker
couldn't do that. And indeed, sonebody else's
supervi sor couldn't have done that. So --

JUSTICE ALITO. Could | just ask where --
could I ask where your argunent |eads? Let's say that
an enmpl oyer calls in an enployee and says: Now, we have
to decide who to lay off, and we have | ooked at your
record over the last 10 years, and here it is, all the
eval uati ons you' ve gotten over the past 10 years, and
based on all of that, we -- we've decide that you are
going to be the person to be laid off. Now if it turns
out that one of those evaluations was rendered by
soneone who had an anti-mlitary bias, would that make
t he enpl oyee -- would that be a prinﬁ faci e case agai nst
t he enpl oyer?

MR. SCHNAPPER: It woul d. But the
affirmative --

JUSTICE ALITO. Even -- even if the enployer
at that tinme did every -- mde every reasonable effort
to investigate the validity of all the prior
eval uations, still the enployer would be on the hook?

MR. SCHNAPPER: Yes. There is nothing in
the statute or in the common | aw that creates a speci al
rule for thorough investigation.

JUSTI CE KENNEDY: Well, that's a sweeping

8
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rule. | was going to ask a related hypothetical.
Suppose the -- the officer who is in charge, charged
with the decision to termnate or not to term nate says:
|'mgoing to have a hearing. You can both have counsel
And you have who, is it -- suppose Buck -- suppose the
two enpl oyees that were allegedly anti-mlitary here
testified and they said there was no anti-mlitary bias,
and the person is then term nated.

Later the enployee has evidence that those
two were lying. Could he bring an action then?

MR. SCHNAPPER: Yes. Yes.

JUSTI CE KENNEDY: That's sweeping. That's
al nost an insurer's liability insofar as the director of
enpl oynment is concerned. \

MR. SCHNAPPER: It's --

JUSTI CE KENNEDY: He has to insure. He has
-- he has done everything he can, he has an hearing, and
he has al nost absolute liability.

MR. SCHNAPPER: Respondeat -- respondeat
superior is absolute liability. There is no due
diligence exception. |If you ook to section 219 of the
Rest at ement of Agency, 219 part 2(b) provides for
liability based on negligence, but part 2(d), regardl ess
of whether there is negligence, provides liability if

you're added in your -- aided in your conduct by the --
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by your position.

Now, it's possible, depending on the exact
facts, that the situation you described wouldn't fit
i nto scope of enploynent or aided in. |[If you just had
two people whose only role was just as w tnesses, then
they're not acting as agents, they are just w tnesses,
per haps.

JUSTI CE GINSBURG. But there is --

MR. SCHNAPPER: But there is no --

JUSTI CE GINSBURG: There is this defense for
the enployer that, no matter that there was this il
wll, there was enough else to warrant term nation of
this enployee. And so the --

MR. SCHNAPPER: That's cdrrect, Your Honor.
And it's the | anguage of section 4311(c)(1) that is
critical here. The statute provides that if an inproper
notive was a notivating factor there is a defense. But
there is only one defense, and the defense is a show ng
t he enpl oyer would have fired the plaintiff anyway. The
| anguage i s mandatory. It says if the defense is not
made out, the enployer shall be considered to have
viol ated the statute.

But the clearest enunciation of the error in
the Seventh Circuit is the |anguage at page 47 of the

Joi nt Appendi x where the court says: Wthout regard to

10
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the jury verdict here, the enployer is off the hook if

t he deci si onmaker did her own investigation. That's an
additional defense. And it's sinply inconsistent with

t he | anguage of the statute.

Now, that may not have been -- that may have
been harsh, but it's what the statute says.

JUSTICE ALITO. That isn't what the statute
says. You junp over the |anguage of the statute. It
has to be a notivating factor in the decision to
di scharge. And that speaks -- that | ooks natural -- the
natural reading of that is that it |ooks at the
notivation of the person who actually nakes the decision
to discharge. Now, |I'm not suggesting that's the right
rule. That's a very unattractive rufe. But the rule
t hat you have suggested is also a very unattractive
rule, one that | doubt the Congress intended to adopt.
Is there no reasonable m ddl e position here? It's al
or not hi ng?

MR. SCHNAPPER: Well, | think that the kind
of circunstances that the Court has pointed to would be
at the renmedy stage. The renedies are discretionary
and, whereas 4311(c)(1) says "shall,"” 4323 in describing
all the renedies says "may." And so a court could take
those things into account in framng a renedy.

And certainly the good faith efforts of

11
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soneone in Buck's position, for exanple, would be
relevant to a determ nation of whether a violation was
willful. And that in fact reflects what happened in
this case, which is that the jury found that there was a
violation -- found that the -- the notivations involved
here included an i nproper notivation, rejected the
4311(c) (1) defense, but then found the violation wasn't
willful.

So | think, given the structure of the
statute, the play here, the ability to adjust to those
circunstances, is in the remedy provision, not in the
mandat ory | anguage of the 4311(c)(1).

JUSTI CE SOTOVAYOR: Isn't that -- the
governnment's fornulation that the diécrinination has to
play a substantial role in the termnation a limting
principle? | nmean, you answered or appeared to be
answering Justice Alito that in a 10-year history if one
report of discrimnation existed that that would shift
t he burden to the enpl oyer.

s that an accurate statenent of |aw? That
one report has to play a role that is nore than a nere
exi stence, doesn't it?

MR. SCHNAPPER:. Well, in that regard | think
we woul d articulate the standard differently.

JUSTI CE SOTOVAYOR: Than the SG?

12
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MR. SCHNAPPER: Yes. The | anguage in the
statute is not a substantial notivating factor. [It's a
notivating factor. And that choice of |anguage is
clearly deliberate. This whole -- this language in this
provi sion derives fromthis Court's decision in Price
WAt er house - -

JUSTI CE SOTOVAYOR: But it has to have sone

materiality to the decision. | mean, it has to have --
it has to play not just any role. It has to play a
material role in the decision, no? O -- they use
"substantial.” It could be "material."

MR. SCHNAPPER: If | could go back to Price
WAt er house and explain how we got to this | anguage. It
was a sharply divide opinion. The pfurality st andard of
Justice Brennan said "a notivating factor." Justice
VWhite's standard was "a substantial notivating factor."
Justice O Connor's standard was "substantial." Justice
Kennedy pointed out in his dissenting opinion that was
going to lead to fights about how nmuch was enough to be
subst anti al .

When Congress then wote the 1991 Civil
Ri ghts Act, fromwhich this | anguage derives, anendi ng
Title VII they used the Brennan | anguage, "a notivating
factor." They didn't use "substantial"™ and | think that

was clearly deliberate. Anyone who read Price

13
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Wat er house -- and that provision was witten about Price
WAt er house -- woul d have understood that that was a
difference within the Court and they made that choi ce.

JUSTI CE SCALI A: M. Schnapper, | guess this
goes back to Justice Alito's question. | find it
difficult to grasp the distinction that you draw or what
I's seens coul d possibly exist between a w |l ful
notivating factor and a non-willful notivating factor.
| mean, to say that it's notivating is -- is to say that
it's willful, it seems to me. But you want us to draw a
di stinction between a willful notivating factor and a
non-wi | I ful notivating factor?

MR. SCHNAPPER: That's not our position,
Justice Scalia. Qur position is thaf, with regard to
the liability determnation in 4311, that any notivating
factor is what is required. |If you have a nunber of
different officials involved, Buck and Miulally and
Korenchuk, if anyone who played a role in this had an
unl awful notive that satisfies 4311(c) (1) and the burden
shifts to the enployer to show it would have done the
same thing anyway.

W Il ful ness doesn't have that same | anguage
about a notivating factor. It just asks whether the
enpl oyer's violation was willful. This Court's decision

about willfulness in Thurston and Hazen Paper | think
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are broad enough to enconpass a situation where you had
several different officials. And if I mght --
JUSTI CE SCALI A:  You want to hold the
enpl oyer liable for the actions of these other
officials, other than the one who did the firing. And
if they are liable for -- if you hold themthe enpl oyer
| iable for their contribution to the firing, it seens to
me you have to hold himliable for their willfulness as
wel | .
MR. SCHNAPPER: It's our view that the
| anguage of the statute permts that distinction because
of the discretionary nature of the renmedy provision as
opposed to the mandatory nature of 4311(c)(1).
| would like to reserve fhe bal ance of ny
time.
CHI EF JUSTI CE ROBERTS: Thank you, M.
Schnapper.
M. Mller.
ORAL ARGUMENT OF ERIC D. M LLER
ON BEHALF OF THE UNI TED STATES, AS
AM CUS CURI AE, SUPPORTI NG PETI TI ONER
MR. MLLER: M. Chief Justice, and may it
pl ease the Court:
An enmpl oyer is |iable under USERRA when a

supervi sor acting with a discrimnatory notive uses a

15
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del egated authority to cause an adverse enpl oynent
action. The court of appeals held that liability does
not attach unless that supervisor exerts singular

I nfl uence over the decisionmaker. But that standard is
I nconsistent with the statute for two reasons. First,
it's inconpatible with the statutory definition of

"enpl oyer," which includes not just the ultimate
deci si onmaker, but any person to whom t he enpl oyer has
del egated the performance of significant enploynent
responsibilities.

Second, it's contrary to the statute's
causation standard, which requires only that mlitary
status be a notivating factor, not necessarily a
singularly inmportant factor or the déterninative factor
i n the adverse enpl oynent action. Now --

CHI EF JUSTI CE ROBERTS: Do you regard -- is
that the same as a but-for cause, notivating factor?

MR. MLLER:. No. There is two separate
conponents to the inquiry. First -- the first is that
It has to be a motivating factor, and that is the
plaintiff's burden to establish in order to make a prim
faci e case under section 4311(c). And then there is an
affirmati ve defense if the enployer can show that it was
not a but-for factor in the sense that, you know, even

had the person not been in the mlitary the sanme action
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woul d have been taken. That's the -- if the enpl oyer
can show that, then it's absolved of liability.

JUSTI CE SOTOVAYOR: Are you using proximte
cause in but-for, or are you suggesting a different
formul ati on of causation?

MR. MLLER: In our view the "notivating
factor"” | anguage captures the idea of proximte cause.
Sonmet hi ng can be a notivating factor if it is one of
many factors, but in our view it does need to be nore
than a trivial or de mninus factor and if you have a
situation where the bias -- the action of the biased
supervi sor | eads through a | ong and i nprobabl e and
unf or eseeabl e chain of causation to the adverse
enpl oynment action, you m ght have a But-for cause but
you woul dn't have proximate cause and it wouldn't be a
notivating factor.

Now, this case, and I think nost real world
cases, are quite different fromthat. Here we have a
term nation decision and that was made by Buck on the
basis of the January 27th warning that was given to
Petitioner and the report that Petitioner had not
conplied with that warning. And both parts of that, the
war ni ng i ssued by Mulally and the report of
nonconpl i ance that canme from Korenchuk, both parts of

that the jury could have concluded were --
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JUSTI CE SOTOVMAYOR: I n that fornulation as
you' ve just articul ated, where do you place your test of
a subordinate setting in notion and playing a
substantial role? What does that test that you proposed
in your brief -- how does it fit into this?

MR. M LLER: The -- the discrimnatorily
notivated actions in this case, the evidence interpreted
in the light nost favorable to Petitioner, were the
decision of Mulally to wite up Petitioner for this
January 27th incident, and that was notivated by her
hostility to him because of his status in the Arny
Reserves; and then the decision of Korenchuk to report
that he had violated the terms of that January 27th
war ni ng, and that was al so nDtivated\by his hostility to
Petitioner's nenbership in the -- in the Arny Reserves.
And both of those decisions had a substantial causal
role in the -- in the ultimte decision made by the
enpl oyer to term nate. And because both of those
people, Milally and Korenchuk --

JUSTI CE SOTOVAYOR:  Your -- Petitioner's
counsel argues that there is no issue of -- in the
notivating factor test, it doesn't have to be a
substantial role; it just has to be a notivating factor,
so that the subordinates --

MR. MLLER: Well, this may just be a

18
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

semanti c di sagreenent. We don't think it has to be

substantial in the sense of predomnant. [t can be one
of -- there can be many factors and as long as it's one
of themthat's a notivating factor. But it needs to be

substantial in the sense of nore than de mi ninus or nore
than trivial, something that the enpl oyer actually took
I nto account as one of the reasons --

JUSTI CE ALI TG  What happens in the
situation where a prior evaluation or sone disciplinary
action does have a substantial effect on the decision
that's -- the enploynent decision that's made, but the
enpl oyer has no notice that the prior evaluation or
di sci plinary action was based on a biased ground, or any
reasonabl e way of finding out that if was based on a
bi ased ground? What happens in that situation?

MR. M LLER: There would still be liability
just as there is liability in the situation, which is
qui te conmmon, where an enpl oyer gives a single official
the authority to both observe an enpl oyee's behavi or and
make a decision to termnate. |f that single official
I s biased, and nmakes a decision on the basis of that
bi as, then the enployer is going to be liable even if
t he people who hired that official tried very hard to
make sure that he wasn't biased. And that's consistent
with --

19
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JUSTI CE ALITO. How do you get around the
statutory | anguage that says that the notivating, it has
to be a nmotivating factor in the -- in the action that
I's chal |l enged?

MR. MLLER It -- it has to be a
notivating -- the statute says a notivating factor in
t he enpl oyer's action.

JUSTICE ALITG  And the enployer's action

here is -- is discharge.
MR. MLLER: Yes, and the enployer -- the
enpl oyer is a corporation, and it's -- so you have to

| ook at which individuals do you ook at in figuring out
whet her it was a notivating factor or not, and the
statute tells us that. In the defin{tion of "enpl oyer™
I n Section 4303 it says that the enpl oyer includes
everyone who has been del egated the performance of
enpl oynent -rel ated responsibilities.

JUSTICE ALITO  Yes, but those other
people -- everybody who has been del egated authority
under the -- by the enployer are not -- is not involved
in the action that's chall enged --

MR. M LLER: They --

JUSTICE ALITG -- does not take the action
of this challenge.

MR. M LLER: They are not the |last person

20
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who signs the piece of paper, but they certainly are
part of the enployer's --

JUSTICE ALITO. So maybe then the test is
whet her they were del egated some of the responsibility
for the challenged action, were they del egated
responsibility for making the di scharge deci sion.

MR. M LLER: They -- they were del egated
supervisory responsibility by the -- by the enpl oyer,
the authority to observe the people under their
supervision, to evaluate and report on their
performance, the authority to initiate disciplinary
proceedi ngs. And they used that authority in a
di scrim natory manner and that, that conduct by them
was a substantial causal factor in tﬁe -- in the
ultimate action of discharge. And given the -- the
statutory definition of enployer and the notivating
factor causation standard, that's enough under the
statute for -- for liability.

CHI EF JUSTI CE ROBERTS: What about a
situation where a particul ar procedure such as the one

here is set up for a discrimnatory reason, and the

enpl oyee is really upset with that, and so he, you know,

starts a fire in the plant? Wuldn't have had --

woul dn't have set the fire if not for the discrimnatory

pur pose. Now does he have a cause of action in that
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case when he is fired for setting -- setting the office
on fire?

MR. MLLER: No, even though, as you say, in
a sense there would be but-for causation.

CHI EF JUSTI CE ROBERTS: Yes.

MR. MLLER But it is not -- it is not
under any standard of proxi mate causation, and not --
the initial discrimnatory discipline or warning would
not be a notivating or substantial factor in the
ultimite decision to fire him He is being fired
because of the intervening cause, but --

CHI EF JUSTI CE ROBERTS: So you do accept
that the traditional doctrine of an intervening cause is
applicable in this? \

MR. M LLER: Sone independent intervening
cause. Now, in this case we don't have anything |ike
t hat .

CHI EF JUSTI CE ROBERTS: Well, but what --
what i ndependent intervening cause --

MR. M LLER: | ndependent of the enployer.
In this case, we have a nunber of people, all of whom
are agents of the sanme enployer. So under traditional
principles of -- of an intervening cause, one can't say
t hat any one of those agents of the enployer was an

i ntervening cause that broke the chain of causation from
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m sconduct of the other agent of the enployer. You have
a series of agents of the same enpl oyer engaging in a
course of conduct that at the beginning of which is an
unlawful ly -- unlawful discrimnatory notive that |eads
to the term nation

That's quite different fromthe enpl oyee
deciding to start a fire or engage in sone sort of
m sconduct that has nothing to do with his mlitary
st at us.

CHI EF JUSTI CE ROBERTS: Well, I'msorry --
but I think the end there just kind of glided over the
whol e issue. You say it had nothing to do with his
mlitary status. It has to do with a procedure that was
set up because the enpl oyer was discfininating agai nst
hi m because of his mlitary status. So it certainly had
something to do with his mlitary status

MR. MLLER It is not, | think it -- one
woul d hope it is not a foreseeable result of discipline
given to an enployee that he would then start a fire.

CHI EF JUSTI CE ROBERTS: Well, 1 know, but
the hypothetical is extrene to try to flesh out your
position. You can certainly imagine an enpl oyee
reacting in a particular way by being put through
procedures that were set up in a discrimnatory manner

t hat would seemto anybody to be a basis for
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term nation, even though the groundwork was |aid by the
di scrimnatory procedure.

MR. MLLER  One would not normally think
that, even if it's less extreme than starting a fire,
that a course of m sconduct by the enployee is a
foreseeable result of a discrimnatory --

JUSTI CE G NSBURG: Wouldn't it -- wouldn't
the enpl oyer's defense sinply be: Anyone who starts a
fire goes? That's -- that's a -- it would have happened
no matter what the reason was.

MR. MLLER  Yes.

JUSTI CE GI NSBURG: That just cones under the
enpl oyer's defense as show ng that the sane action would
have been taken. \

MR. M LLER:  Yes.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Davis.

ORAL ARGUMENT OF ROY G. DAVI S
ON BEHALF OF THE RESPONDENT

MR. DAVIS: M. Chief Justice, and may it
pl ease the Court:

The parties to this case are in total
agreenent with respect to two points. The first point
is that Linda Buck made the decision to fire Vincent

Staub. And the second point is, there is no evidence
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what soever that Linda Buck possessed ani nmus towards M.
Staub on account of his service in the Reserve.

Applying ordinary tort-related vicarious
liability rules, Staub's case against Proctor Hospital
woul d end right here. But the Seventh Circuit, applying
what it calls the "cat's paw' doctrine, gives Staub and
all other plaintiffs like hima second bite at the
appl e.

JUSTI CE SOTOVAYOR: Let's |ook at the
hypot hetical. Take it out of the facts of this case.
There are two supervisors, each of them have
anti-mlitary aninmus, and they both report that this
gentl eman was | ate when he wasn't.

MR. DAVIS: Right.

JUSTI CE SOTOVAYOR: Absolutely a fal sehood.
They go in, they report it to Mss Buck. M ss Buck does
an investigation. There are no witnesses. There is no
one else to prove that they cane in |late. She just
t akes the supervisors' word. She |ooks at their report

nmonents after the enployee didn't show up, and she says:

He's a late-goer. | don't know anything about
anti-aninus; | sinply fired him because two supervisors
who are trustworthy, |'ve |ooked at their files, they've

never |ied about anything before, they are pretty honest

peopl e. What happens in that situation?
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MR. DAVIS: | think in that situation,
consistent with the "cat's paw' analysis, with the facts
that you set up, the two supervisors so donm nated her
decision that there would be likely a finding that the
case goes to the jury.

JUSTI CE SOTOVAYOR: How? She went and
| ooked for witnesses, didn't find them She | ooked at
their records. She did -- what happened here; other
peopl e have conpl ai ned about these people, don't
particularly like them

MR. DAVIS: But there being no other input
what soever beyond that, there still is the dom nation
i ssue. |If | change your hypothetical just a little bit
and say that all of what you said is\true, but in
addition to that the fell ow who got fired has a 10-year
hi story of being |ate and she | ooked at that history, |
think that she's now made an i ndependent decision, which
I S what happened in this case, and therefore under the
Seventh Circuit's rule no liability attaches and that's
the right result.

JUSTI CE SOTOVAYOR: Well, that's the
gquestion. You just added a very inportant fact, which
Is a 10-year history of being late. But on this day he
wasn't late. On this day the two supervisors made it

up. Would she have fired him absent that report? Isn't
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t hat what the jury has to decide?

MR. DAVIS: | think that is what the jury
has to decide, but I'mnot sure that case in the latter
extended hypothetical gets that far.

JUSTI CE SOTOVAYOR: Well, what this
circuit's "cat's paw' theory does and what others do

say, if she engaged in any investigation there's no

liability.

MR. DAVIS: | disagree with that a little
bit. 1 don't think if she engaged in any investigation
t hat absolves of liability. | think if she engages in a
good faith investigation it absolves of liability.

JUSTI CE GI NSBURG. What was it -- what was
it here? Because when -- what was h{s name - -

Kor enchuk?

MR. DAVIS: Right.

JUSTI CE GINSBURG. -- takes himinto Buck's
of fice and Buck hands himthe pink slip and says,
"You're fired,” that the jury could have credited that
evi dence. He was given no opportunity to explain the
situation. \What kind of investigation? What -- she
| ooked at his personnel file. What else was the

I nvestigation?

MR. DAVIS: | will answer that. Before |
get to that, | disagree with the point about he wasn't
27
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given an opportunity to explain. | think the record is
clear he was given an opportunity to expl ain.

JUSTI CE Gl NSBURG. \When?

MR. DAVIS: At the -- two tines. At the
time he was di scharged, on the day that Korenchuk brings
hi min, Korenchuk says: "I was |ooking for you and
couldn't find you." And in the record, in fact, Staub
gave an explanation of his whereabouts. Buck was there.
She heard it.

The second tine is, approximately 5 days

| ater, he files a five-page |ong grievance stating

all --

JUSTICE GINSBURG: This is after he got his
pink slip. Wat -- what point -- mhén Korenchuk takes
himinto -- takes Staub into Buck's office, according to

his testinmony, which the jury could credit, he wasn't
asked a thing. She just said: Here's your pink slip;
you're fired.

MR. DAVIS: | think the record shows he did
gi ve an explanation of his whereabouts. The record al so
shows that he filed a five-page grievance contesting
t hat acti on.

JUSTI CE GI NSBURG: After he was fired.

MR. DAVIS: After he was fired. And that

Buck carefully investigated that and 5 days after it was
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filed gave hima letter saying: | have |ooked into it,
| have considered all your argunents, including your
argunment that you were discharged on account of your
mlitary service, but | don't credit it. And therefore,
' m sustaining the discharge.

And that is absolutely -- M. Staub knew
that that works for him because in 1998 he invoked the
sane procedure when he was discharged the first time for
sim|lar reasons and he was conditionally reinstated to
enpl oynment at Proctor Hospital.

JUSTICE GINSBURG:. Did | understand you to
say that you do agree with the Seventh Circuit's "cat's
paw' approach to this?

MR. DAVIS: | do agree mfth it. The "cat's
paw' approach essentially gives M. Staub and others
li ke hima second bite at the apple. But he has to
denonstrate that the person who possessed aninmus
exercised so nuch control over the decisionmaker that
t hat person becanme the true decisionnmaker. And that
sinply doesn't work in this case for a nunber of
reasons.

CHI EF JUSTI CE ROBERTS: Before you -- howis
t hat consistent with the statutory |anguage that
requires that this discrimnation sinply be a notivating

factor?
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MR. DAVIS: The answer to that is, the
statute sets forth five factors, four or five factors,
and says that one of the four or five enploynent actions
has to be a notivating factor in arriving at the
deci si on.

JUSTICE GINSBURG: Can we -- let's | ook at
the statutory factors.

MR, DAVIS: Okay. It's 4311(a). And it

says --
JUSTI CE G NSBURG. And where are you reading
it fronf?
MR. DAVIS: Fromthe third line -- well, |I'm
sorry, | can't tell you what line it is.

JUSTI CE SCALI A: Page 3 df the blue brief.

MR. DAVIS: It says that there are five
actions that are prohibited: Denial of initial
enpl oynment, reenploynent, retention in enpl oynent,
pronotion, or any benefit of enploynent.

And it says that an enpl oyer cannot take
action, one of those actions, on the basis of four
factors: Menbership, application for nmenbership,
performance, service -- or service of obligation in the
uni formed services.

So there has to be sonmething to connect one

of those factors to one of those five actions. And
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that's the literal nmeaning of the statute. And | think
the Seventh Circuit's view is absolutely consistent with
t hat .

CHI EF JUSTI CE ROBERTS: Well, 1'm sorry.
The statute says is a notivating -- one of those four
t hi ngs, nenbership, application, et cetera, is a
notivating factor in the action.

MR. DAVIS: Correct.

CHI EF JUSTI CE ROBERTS: And | understood
your position to be that the supervisor has to have such
dom nant control that it's the "Cat's Paw. "

MR. DAVIS: That the subordinate's
notivation is inmputed actually to the decisionmker, and
ultimately to the enpl oyer. \

CHI EF JUSTI CE ROBERTS: Well, | guess where
" m having trouble following you is the total
dom nation-notivating factor. It seenms |ike a nuch nore
stringent test that the Seventh Circuit has adopted.

MR. DAVIS: Well, | think in the context of
this case, Your Honor, it is not, because the definition
of "enployer"” here not only includes Proctor Hospital,
what you might call the ultimte enployer, but it also
I ncl udes the person who made the adverse enpl oynent
decision. And in this case, it's Linda Buck.

And this statute creates personal liability
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for Ms. Buck or anybody el se who makes a decision if
it's based on one of these factors contained in the
statute. | don't think there is any way a jury would be
all owed to consider whether or not Ms. Buck is in
violation of the statute because there is an absol ute
dearth of evidence that any of these factors notivated

t he deci sion she made.

JUSTI CE SOTOVAYOR: But that assunes that
t he enpl oynent decision is solely hers. 1It's hers, not
based on her peccadilloes; it's hers based on the
i nformation that she has gat hered.

MR. DAVIS: | agree. It is hers to the
extent that she makes a good faith investigation into
t he background facts. \

JUSTI CE SOTOVAYOR: But -- but she's not
acting in a vacuum She's acting on information that
has been supplied to her by people who are authorized to
supply that to her in the enploynent context.

MR. DAVIS: And in this case, she is acting
on an awful ot of information. They pick out --

JUSTI CE SOTOVAYOR: We are now tal king past
t he individual case.

MR. DAVIS: Ckay.

JUSTI CE SOTOVAYOR: | amtal ki ng about just

the | egal analysis, which is: She is a decisionnaker,
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but there are multiple actors on behalf of the enpl oyer.
That's your adversary's position -- or participating in
t he process.

And they are saying if any of those actors
In the process has been del egated enpl oynment duties that
permt themto participate in this way, then if what
notivates themis bias of this kind, then the enpl oyer
I s responsible, not just for Ms. Buck's activities, but
for the two supervisors' discrinnatory activities.

MR. DAVIS: That would lead to a
never - endi ng chain of |ooking backwards all the tinme
over the course of perhaps a very |long enpl oynent
history to scour the record to determne, is there one
single or two single actions out thefe t hat may somehow
have come forward and caused this term nation?

JUSTI CE SOTOVAYOR: Well, in nost situations
an enmpl oyer cones in and says: | fired X for X, Y, and
Z reasons. And if they don't nention one of those
i nconsequential or immterial reports, why would a court
rely onit at all? |It's not a notivating factor.

MR. DAVIS: |'mnot sure | thoroughly
understand the hypothetical, but if the true
deci si onnmaker there conmes forward and says, | didn't
know about this, | didn't rely upon it, | don't think

that the aninus can be inputed to the decisi onmaker.
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JUSTI CE BREYER: VWhy is this so conplicated?
| ' m probably m ssing sonething.

MR. DAVIS: | don't think --

JUSTI CE BREYER: But the thing -- but it
doesn't help you, | don't think, if it isn't
conpl i cat ed.

That is, because of Burlington we are only
tal ki ng about a certain nunber of enployees who could
make an enpl oyer responsible.

MR. DAVIS: Right.

JUSTI CE BREYER: Right. So those are
supervi sory people, we'll call them

MR. DAVIS: Correct.

JUSTI CE BREYER: Now, Why don't we just stop
there and just say, we have a statute, the statute says
that if -- if a bad notive was a notivating -- had to be
a notivating factor, discrimnatory -- discrimnatory
notivating factor in the dism ssal, then, unless you can
prove an affirmative defense, you | ose.

Why do we have to have sonething special if
one of these small group of enployees happens to be the
person who said the | ast words or happens to be sonebody
who told sonmebody who said the | ast words or happens to
be sonmebody who told the sonebody the

sonet hi ng-or-other? You are just |ooking for one thing.
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And there could be five zillion fact situations.

So why sonet hing special? Wy did the
Seventh Circuit say where it's not the guy who said the
| ast words you have to show, quote, "singular
I nfluence"? Wiy singular influence? Wy not just what
the statute says, that it was -- that it led to the --
what she said led to the discrimnatory notive being a
notivating factor, period, end of the matter. No
special "cat's paw' rule, no special anything rule.

MR. DAVIS: No consideration of proxinmte
cause, either.

JUSTI CE BREYER: ©Ch, no. O course you have
to show proxi mate cause. You have to show cause. You
al ways do. |'mjust saying, why havé a special rule?
Why not have a special rule if sonebody was on the
second floor? You wouldn't think of that. So if you
were not going to do it because the person's on the
second floor, why do it because they happen to be
sonebody who told sonebody rather than sonebody who was
t he person who was tol d?

MR. DAVIS: Because to notivate -- to be
noti vated by one of these factors, there has to be sone
el ement of proxi mate causati on.

JUSTI CE BREYER: Fine. You are perfectly

entitled to say that. But what | don't see that you are
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entitled to say are the words that the Seventh Circuit
used, which is: You have to show jury that there was
sufficient evidence to support a finding of singular

i nfl uence.

MR. DAVI S: | think that --

JUSTI CE BREYER: That doesn't just sound
like it was a notivating cause. That sounds I|ike
sonething really special.

MR. DAVIS: | think that that is the Seventh
Circuit's way of saying proximte cause.

JUSTI CE BREYER: Ah, okay. So why don't we
say: Seventh Circuit, if that's your way of saying it
Is just a normal thing |ike cause, we accept that, but
pl ease don't use those words. And bécause you mi ght
have used -- you m ght have used them neani ng sonet hi ng
else, we will send this back so we are certain that what
you are doing is applying the sane test to everything.
In other words, was it a notivating factor?

MR. DAVIS: | think you could say that.

JUSTI CE BREYER: All right. That seens |ike
a good resolution of this case to me. | don't know if
it does to them

JUSTI CE SCALIA: | think that you' ve m sread
-- | think that you've msread the "cat's paw' principle

of the court of appeals. | don't think that it is, to
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them a determ nation of proxinmate cause at all.

As | understand their opinion, they say that
the statute requires that the -- let me get the right
| anguage here -- that the discrimnatory, prohibited
di scrimnatory factor, nust have been a notivating
factor in the enployer's action. And they say that
means it nust have notivated the person who took the
enpl oyer's acti on.

It's not a notivating factor in the
enpl oyer's action unless the person who took the action
on behalf of the enployer had that as its notive.

Then the court of appeals nakes an
exception: However, if the person who appears to be
taking the action on behalf of the eﬁployer is really
not the person who took the action, but was totally
under the control of a subordinate who -- and the person
just swall owed that subordinate's determ nation, then we
w |l hold, even though the ultimate firing -- the person
who signed the pink slip, even though that person didn't
have the nmotive -- if in fact the decision was
effectively the decision of a | ower subordinate, we wll
hol d t he enpl oyer.

It has nothing to do with proxi mate cause.

It has to do with the text that it has to be a

notivating factor in the enployer's action; not a
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notivating factor somewhere down the line, but in the
enpl oyer's action. That's how | read the court of
appeal s opi ni on.

MR. DAVIS: And | agree with that, and we
get back to the notion that in this case, it was
Ms. Buck who made the decision. She made the --

JUSTI CE G NSBURG: But the --

MR. DAVIS: [|'msorry.

JUSTI CE GI NSBURG. But Ms. Buck never woul d
have made this decision if Korenchuk hadn't conme in and
said: Here's Staub, he's goofing off; he was told to
tell me when he was going to be absent, and he didn't.

Kor enchuk, who has the absent -- is a
notivating factor certainly in what Happened to M.

St aub, because if you didn't have M. Korenchuk marching
Staub into Buck's office he would have retained his job.
Wasn't his last -- his nost recent performance rating
very good?

MR. DAVIS: Only on one respect. He
received a technical "very good," but with respect to
the narrative portion of that evaluation it says: "I
want you to stay in the departnment when you are being
paid to work and not to be out wandering around."”

JUSTICE GINSBURG. I n any case, there was no

i ndi cation, apart from Korenchuk's com ng in, that Buck
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woul d have taken any adverse action agai nst Staub.

MR. DAVIS: | don't think we know the answer
to that. It was --

JUSTI CE SCALI A: That's not the point. It
seens to me you have to establish -- we are not going to

second-guess the jury determ nation here.

| understood your point to be that there's a
difference between a notivating factor in the decision,
whi ch nmeans the person who nade the decision on behalf
of the enployer nust have had that notive, and on the
ot her hand, a factor which was relevant to the deci sion,
or a factor which influenced the decision. That's quite
different froma notivating factor in the decision

You have to get us to befieve -- and |' m not
sure we will -- that notivating factor in the decision
refers to notive on the part of the person who nmade the
decision. That's essentially your point, isn't it?

MR. DAVIS. Yes.

JUSTI CE BREYER: Then you can't agree with
me, because ny question was why would that be? You have
two people, A and B, they are both supervisors; in the
one case B fires the enpl oyee because he is in the Arny,
and he says it: Ha, ha, that's why I'mdoing it.

In the second case he fires the enpl oyee

because he thought the enployee was, in one of Justice
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Sot omayor' s hypot heticals or anyone else, he fires him
for a perfectly good reason, but A has |lied about it.
And the reason A lied about it was because she wanted to
tell hima lie so B wwuld fire the enployee, and her
reason i s because he's in the Arny.

Those two situations, the second seens to ne
one of 80 -- 80 mllion situations, fact-related, that
could arise, and | don't know why we want a speci al
standard for such a situation. Why not just ask the
overal | question, was this action an action that was --
in which the bad notive was a notivating factor. Forget
psychoanal ysis of A. B is good enough -- or vice versa.
That was ny question.

MR. DAVIS. And in B, thé enpl oyer coul d not
be liable. In B the person who made the decision, the
enpl oyer, was not notivated by one of the factors in the
statute; that person couldn't be liable. [If that person
can't be liable, how can that enployer of that person be
vicariously liable? | don't think they can.

JUSTI CE BREYER: Because together they
di sm ssed the enpl oyee.

MR. DAVIS: Oh, no.

JUSTI CE BREYER: One by supplying the false
statenent, the other by acting on it.

MR. DAVIS: | disagree on that. A
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corporation can only act through its agents.

JUSTI CE BREYER: They are both agents.
That's why | made them both Burlington people. | wanted
to get themin the group. They both have the sane
Burlington status, so we get that issue out of it. And
together they fire this individual. |In the absence of
either the one or the other, he wouldn't have been
fired.

MR. DAVIS: | have listened to the
hypot heti cal |ong enough that | have |l ost track of who
made the decision to fire him

JUSTICE BREYER: | feel 1'"mgoing to get
nowhere pursuing this hypothetical further. So I wll
drop it and say --

MR. DAVI S: Thank you.

JUSTI CE BREYER: Answer it as you w sh or as
you understand it.

MR. DAVIS: As | understand it, the second
person in the hypothetical had no notivation whatsoever
under the statute to cause the discharge and therefore
the enployer wouldn't be liable for that decision.

JUSTI CE GI NSBURG. Well, your positionis --
it coincides with the Seventh Circuit, but it is in
opposition to the Secretary of Labor's comentary on how

this works. The Secretary of Labor's comentary is it's
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a notivating factor, and if Korenchuk precipitates this
whol e thing, that's a notivating factor.

Do we -- | nean, this is the Secretary of
Labor adm nisters the statute. Do we give any weight to
the governnent's official position on what a notivating
factor means?

MR. DAVIS: Normally you would give wei ght
to the governnment's position, but I think the
governnment's position has to be consistent with the
preci se | anguage of the statute.

JUSTI CE SCALI A: How does the Secretary of
Labor adm nister this statute? Wat are -- what are his
or her responsibilities under the statute?

MR. DAVIS: There can be\a charge filed with
t he Secretary of Labor, which the Secretary of Labor
woul d then investigate. The Secretary of Labor has the
option to bring an action should the Secretary choose to
do so. But coterm nously, the individual service person
can bring an independent cause of action, and that's
what happened in this case. 1In this case there was no
Secretary of Labor invol venent.

JUSTI CE KENNEDY: Well, why isn't this just
governed by the standard principles of tort for
concurrent actors? Actor A was not negligent; actor B

was; they both contributed to the accident. And we | ook
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to the Restatement of Torts, which is whether or not the
wrongful actor made a significant contribution. That's
-- that's the end of it.

MR. DAVIS: | think that the problemwth
this situation is, is that one of the actors here, the
deci sion that she nade, being Mulally, and that's with
respect to whomthe nost evidence of ani nus was adduced,
didn't commt an action that woul d be acti onabl e under
USERRA. There -- there is no way that issuing the
constructive advice record on January 27 violated the
statute, even if it was notivated by ani nus.

JUSTI CE KENNEDY: But we are -- but we are
tal ki ng about the test. The test | gave you is quite
different fromthe "cat's paw' test.\ And if you use the
test sonmething along the lines that | fornul ated, |
don't know if that's precisely what the Restatenment
says --

MR. DAVI S: Sur e.

JUSTI CE KENNEDY: -- but to that general
effect, the instruction given to the jury was really
overprotective of your client, under the standard
concurrent -- concurrent causation analysis.

MR. DAVIS: The instruction may have been
sonmewhat protective, but the problemis, prior to

i ssuing that instruction the district court did no
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anal ysi s what soever to determne if the instruction was
warranted in the first place, and that was sinply our
point to the Seventh Circuit.

Before you allow this to fall into the |ap
of a jury and try and explain to a jury, as opposed to
t he Suprene Court, what it means to be a "cat's paw' in
t he agency theory, the district court should at | east
make an initial determ nation that that's what we have
her e.

JUSTI CE SCALIA: Can | turn to the Secretary
of Labor's regulations? Are what we tal king about
anything nore than the follow ng statenent in his
comment ary acconpanying the final regs, nanely that an
enpl oyee, quote, "need not show that\his or her
protected activities or status was the sole cause of the
enpl oynent action. The person's activities or status
need be only one of the factors that a truthful enployer

would list if asked for the reasons for its decision."”

Is that -- is that the only --
MR. DAVIS: | believe that is the only thing
with -- there may be a section later on, Your Honor, in

the regs that deals with --
JUSTI CE SCALI A: This is the one that the
governnment refers to.

MR. DAVIS: That is certainly the comentary
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that goes with it. | agree with that.

JUSTI CE SCALI A: That doesn't seemto me to
be so daming of your case. | think if this enployer
had been asked the reasons for its decision it would
have given Ms. Buck's reasons.

MR. DAVIS: M. Buck would have said: | |et
hi m go because he has this veritable tsunam of bad
behavi ors, what he is accused of is absolutely
consistent with it, and I nmade the decision. Is it a
truthful statement by her? It is absolutely a truthful

statenment by her, and that was the reason for her

actions.

| think Ms. Buck's consideration of the
di scharge decision wasn't limted to\one source. It
clearly was not. No one shaped or directed the scope of

her determ nation. Even nore inportant, she gave M.
St aub the opportunity to tell his side of the story.
And after considering all that, she decided that his
di scharge was warrant ed.

JUSTICE GINSBURG: Could a jury find from
the testinony before -- before it, that at the tine he
received his pink slip -- let's not tal k about the
grievance after --

MR. DAVIS: Right.

JUSTICE GINSBURG: -- at the tine he got the
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grievance slip, he was not given any opportunity to
explain that this charge was not warranted, that he had
tried to reach Korenchuk on the phone to tell him we
are going to lunch, and was unable to. He did not have
an opportunity to say that to Ms. Buck.

MR. DAVIS: Again, Your Honor, | believe the
record says -- and | apologize, | can't quote it from
the page -- that in fact M. Staub protested that what
he was accused of, i.e., not being where he was supposed
to be, was wong. And he stated his version of it.

If there are no other questions, Your Honor,
| would respectfully request that the decision of the
Seventh Circuit be affirnmed. Thank you.

CH EF JUSTI CE ROBERTS: fhank you,

M . Davis.

M . Schnapper, you have 4 m nutes remaining.

JUSTI CE Gl NSBURG:. M. Schnapper, is that
your recollection of this record, too, that he did state
his version before he got the pink slip?

REBUTTAL ARGUMENT OF ERI C SCHNAPPER
ON BEHALF OF THE PETI TI ONER

MR. SCHNAPPER: | think it's sonmewhat
uncl ear what happened. |It's conplicated by the fact
t hat the defendant's account of why he was fired has

changed. One, the witten explanation was that he never
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obeyed the rule for the 3 nonths it was in effect. The
expl anati on given by Buck was that she had been told
that he wasn't -- couldn't have been found on the 19th.
The story that was given to Staub at the tinme was that
Korenchuk couldn't find himon the 20th, so if he was
responding to that he was responding to the wong
questi on.

JUSTI CE SCALI A Well, | don't think anybody
t hought that Buck woul d have fired himjust for that one
absence. That was the trigger. But it was the trigger
that followed a long series of prior absences for which
he had been disciplined before. | don't see any
I nconsi stency between those two versions.

MR. SCHNAPPER: But thosé aren't the
versions in the witten record at the tine. The witten
record at the tinme says he is fired because he has been
breaking this rule ever since January. Nobody cl ains
that's true. If | -- we -- a nunber of questions, |
think particularly Justice Alito asked whet her Congress
woul d have intended the result in this case. W don't
think it's as harsh as you do, but we think that the
intent is particularly clear here. Section 4301(1) says
t he purpose, the codified purpose, the purpose of the
statute is to mnimze the di sadvantages to civilian

careers that can result fromservice in the mlitary.
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And that it seens to ne you have to read -- you have to
read the rest of the statute.

Secondly, this USERRA is unique anpng
enpl oynment statutes or close to it, because the enpl oyer
has an econom c incentive to break the law. It's
expensive to keep reservists on the books. And Mulally
and Korenchuk objected to Staub working there precisely
because it cost them nore noney when he went to drill,
and it cost them nore noney when he was called up for
operation lraqi Freedom

JUSTICE ALITGO Well, do you think that the
standard for enployer liability is different under this
statute than under other federal antidiscrimnation
statutes? |s that what you were jusf suggesti ng?

MR. SCHNAPPER: | think there are
particularly conpelling textual reasons for the position
we are urging here, other statutes have different
| anguage. You m ght decide this case --

JUSTICE ALITO So if we were to hold here
that the "Cat's Paw' theory doesn't apply under this
statute, the Seventh Circuit and other circuits could
continue to apply the "Cat's Paw' theory under Title VII
or under the ADEA or under the ADA?

MR. SCHNAPPER: Well, we think that woul d be

wrong for some of the reasons we set out in our brief,
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but you could wite an opinion that only addressed it
under USERRA and |l eft those other questions open.

JUSTI CE GI NSBURG. Why would Title VIl be
different?

MR. SCHNAPPER: O the |anguage in Title VII
is simlar to 4311(c)(1), but the |anguage that | just
read about the purpose isn't in Title VII. So you could
deci de this case on sonmewhat narrower grounds and not
reach every situation.

The -- the interpretation of USERRA
adopted by the Seventh Circuit creates a serious
| oophole in the statute. As a nunber of the am ci have
poi nted out, the amci on the other side, enployers
typically make a disciplinary decisidn as a result of a
bunch of different decisions.

The Seventh Circuit holds that so |long as
t he enpl oyer divides up those responsibilities, USERRA
w Il not apply to many of the decisions. On their view,
but USERRA applies only to what the | ast deci si onmaker
did. And the narrower her role, the narrower the
protections of the statute.

This statute should not be read in that way.
Not only because of the |anguage that | have recounted,
but because USERRA, it's reenploynent rights and it's

anti-discrimnation rights play an essential role in the
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nati onal defense. They safeguard the |ivelihood of nen
and wonen who safeguard the nation. And Congress
woul dn't have wanted that statute read w ong.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is submtted.

(Wher eupon, at 1:59 p.m, the case in the

above-entitled matter was submtted.)
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